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created and any land held with it, having regard to the provisions for
compensation.

Section 119(2) of the 1980 Act requires that the termination point of the new
path is on the same highway, or a highway connected to it, and is substantially as
convenient to the public. I shall consider whether the proposed diversion satisfies
this test, as one end of the proposed path terminates at a different point.

Paragraph 9 of Schedule 6 to the Countryside and Rights of Way Act 2000 inserts
into the 1980 Act a requirement that I have regard to any material provision of a

rights of way improvement plan ("ROWIP”) prepared by any local authority whose
area includes land over which the order would create, or extinguish, a public right

of way (Section 119(6A)).
Section 40 of the Natural Environment and Rural Communities Act 2006 (“the

2006 Act”) places a general duty on public authorities in exercising their functions
(which includes Inspectors in carrying out their duties) to have regard to the

purpose of conserving biodiversity.

Reasons

Whether it is expedient in the interests of the landowners that the footpath
in question should be diverted

/s

The existing path passes through the property Bryn Tirion and if confirmed, the
Order will enable the owners to manage the land as one area. Close to point B
(on the plan attached to the Order) the path crosses the driveway where, due to
restricted visibility, on two occasions the landowner has narrowly avoided
colliding with dogs on the footpath. The property has been subject to several
incidents of vandalism in the past and the diversion, it is argued, will increase the
owners’ security and privacy. For the reasons given, I conclude that itis
expedient in the interests of the landowners that the footpath should be diverted.

Whether the termination point of the diverted route will be substantially as
convenient to the public

8.

10.

The new path will join the same highway some 31 metres north-east from the
existing termination point. I agree with WCBC that the difference is minimal

given that the path’s main use is recreational.

A WCBC Engineer concluded the visibility along the road at C was adequate for
the type and standard of the road. It is a narrow lane serving a small number of
properties and said not to be a busy thoroughfare. I am, however, inclined to
conclude that standing at B the visibility along the road is slightly better than at
C. Nevertheless, I take into account that at B there are additional traffic
movements in and out of the driveway to Bryn Tirion.

I conclude on balance that the termination point of the diverted route will be
substantially as convenient to the public.

Whether the new footpath will not be substantially less convenient to the
public

1

The existing path drops steeply downhill from A to B over a natural surface, in
places uneven, to the gravel driveway. I understand the gradient to be 1:4. The
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12,

13.

14.

19;

16.

proposed path will be 14 metres longer to mitigate for the slope by descending
via zigzags to C, with, I believe, a gradient of 1:12. Presently its surface is mown
grass. The issue of steps was discussed, as WCBC proposes the new path will
have steps and handrails’. The Order itself makes no mention of steps in the
description of the new path, nor does it record them as a limitation on the public’s
rights over it. The Order provides that WCBC shall certify the new path is in a fit
condition for use by the public so, in the event the Order is confirmed, it will be
for WCBC to decide how to incorporate steps under the appropriate legislation.

Mr Pottenger considered the proposed path to be steeper, so less convenient for
the elderly and less mobile. I find that it achieves a less steep descent or ascent
by way of the zigzags, although I accept the ease with which users will negotiate
the new path will depend on the individual and their own abilities. Nevertheless, I
consider users will find it easier to pause to take breath along the proposed path
than on the existing path where maintaining one’s footing on the slope is more
difficult. It was dry underfoot when I visited the site. However, I heard from
witnesses that either path could be slippery when wet, although it seems to me
the reduced gradient and zigzags on the proposed path could be beneficial. It
was suggested that handrails be installed on the existing path to assist the less
able: these would have the same effect on the proposed path. There is no
evidence that the present path is used by all-terrain mobility scooters or parents

with push-chairs.

Several of those opposing the Order considered the existing path was safer,
especially where it meets the road at B. In contrast, I heard from other users of
the path, including Mrs Richards, who felt the combination of the road at B with
the driveway to Bryn Tirion increased risk, especially for children. I have
considered (above) the visibility at B and C. Whilst I find it to be slightly better at
the termination of the existing path when looking out for traffic on the road,
taking into account the additional traffic at B where vehicles are proceeding uphill
to the garage, I conclude the new footpath will be an improvement.

The existing path has a recorded width of 1.2 metres?, although Objectors argued
that historically it was wider®. The proposed path will have a width of 1.8 metres.
Mrs Richards said she could hold her grandchild’s hand when using the proposed
path, but not on the existing path as it is. Mrs Jones needed to hold her child’s
hand on the existing path for safety reasons. Whether or not the public
previously enjoyed a greater width on the existing path, I consider the proposed
path will be no less convenient in terms of its width as evidenced.

I do not consider the additional length to be significant in terms of the path’s
recreational use in this locality.

On balance, and having regard to the arguments considered above, I conclude
the new path will not be substantially less convenient to the public.

! A layout plan and details of the proposed diversion provided by WCBC notes that the

dimensions of the steps should accommodate use by the less mobile

? Widening as it approaches A

3 Varying between approximately 1.8 and 2.4 metres
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Whether it is expedient to confirm the Order having regard to:

(a) the effect the diversion would have on public enjoyment of the path as a

17

18.

whole

Views on the existing path are restricted by ‘leylandii’ trees opposite B, planted as
part of a planning condition on that land. However, whilst I was able to see the
World Heritage Site ("WHS"”) Pontcysyllte Aqueduct from the path near A, I agree
with the Supporters that there are more open views of the valley and of the
Aqueduct from the proposed route. Users will also be able to pause more easily
along the zig-zag path and this may enhance the enjoyment of their use of the

way.

Some said they find it uncomfortable walking through a private garden as it felt
they were invading the landowner’s privacy. There is a wall separating the
garden around the house from the existing path, on the other side of which is a
garage and land forming part of the property. I accept that diverting the path will
have a positive effect on the enjoyment of some users as, in skirting around the

edge of the property, it is less intrusive.

Heritage

19.

20.

2.

22y

43

The existing path is a route of some antiquity appearing on Ordnance Survey
maps from 1877 as a physical feature, bounded on both sides, as evidenced by
Mr Pottenger. It was said to be connected with the nearby quarries at Pen-y-
Graig and had been used to access a former chapel, reputedly as a coffin way.
Mrs Stringer recounted having walked the path as a child with her grandmother.

I agree that such old tracks form part of the historical landscape, heritage and
fabric of the locality, and I appreciate the view that their removal means part of
the local history is lost for future generations and a replacement path will not
have the same relevance. I also understand the associations and recollections
local people have of the use of this path by former generations, and of their own
childhood memories. This is a factor which in my view can enhance the
enjoyment of some users, although WCBC considered few users now were aware

of any historical connections.

The path lies within the WHS Buffer Zone, which WCBC says is described in the
WHS Management Plan as “an area where development or change of use could
have an unacceptable impact on the WHS, damaging or obscuring associated
features and altering important views”. WCBC pointed out the footpath was some
distance from the WHS (1.2 kilometres) and could not be easily pinpointed from
it. I consider the minor changes effected by the Order (the zigzag path), if
confirmed, would not have a detrimental impact.

The existing route has undergone alterations in recent years and no longer retains
its original character or continuity. Notwithstanding this, I do not consider there
are any over-riding historical features or historical significance that set this route
apart such that it would not be expedient to confirm the Order.

Having regard to all these issues I consider there are positive benefits afforded by
the proposal and no overriding detrimental effects on public enjoyment that
would cause me not to confirm the Order.
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(b) the effect which the coming into operation of the Order would have with
respect to the land served by the existing right of way, and

(c) the effect which any new public right of way created by the Order would
have with respect to the land over which the right is so created and any land
held with it, having regard to the provisions for compensation

24. The land is in the same ownership and no adverse effects have been identified.

Compensation issues do not arise.

The conservation of biodiversity

25

26.

27

28.

Mr Pottenger argued the original path was well known in the area for the
profusion of early purple orchids and other native flora, including cowslips and
twayblade, which grow there. These, it was said, were also found on the
proposed path and land prior to the garage being built. Mr Haddy confirmed
these and many other species of orchid were found across the limestone
escarpment beyond the property. They flowered at different times of the year,
and some could remain dormant for many years in between flowering. He
believed there was no reason to suppose that orchid species did not flower on the
land around Bryn Tirion since it was no different. Mrs Stringer recalled the land

was “covered with wild flowers” when she was a child.

The North Wales Wildlife Trust, in a late representation, indicated the area
supports rare wildflower species, naming those referred to by Mr Pottenger, and
considered some mitigation necessary for the loss the proposal would cause.

Neither WCBC nor Supporters of the Order were aware of wild orchids growing on
the land, but acknowledged they grew in the woodland behind the property®. Mr
Pottenger submitted photographs of early purple orchids adjacent to the proposed
path, prior to it being cut back, although these were disputed by the Supporters.
Mr Hanratty had visited the site several times and seen no flora of note, and
WCBC's ecologist had confirmed from their records the area had no special
ecological importance, although the Froncysylite Quarry (behind the property)
was a non-statutory wildlife site noted for its grassland and birds. Mrs Roberts
did not substantiate the reported evidence she gave from a ‘renowned
plantswoman’. However, WCBC's submissions indicated the main species referred
to (early purple orchid, cowslip and twayblade) are widespread and not
uncommon plants. On this basis WCBC considered mitigation was unnecessary.

No ecological survey of the land had been conducted by WCBC, nor was one
carried out by anyone else. I prefer the argument that it is more likely than not
the flora referred to could occur on the land affected by the Order. However,
both the existing and proposed paths have been subject to landscaping works and
amounts of soil have been removed. It is likely therefore, that plants and seeds
will have been removed from the site, but also possible that some of the plants
referred to could colonise the land naturally®. Any plants which may exist are few
in number, and I saw none when I visited the paths. However, the vegetation

had been cut short.

* Mr Poulton, for example, had walked the path daily and said he had never seen orchids on either route

° Photographs submitted indicate the adjoining meadow is species rich and this was supported by oral evidence
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29. Whilst I cannot be certain since no ecological survey has been undertaken, the
evidence presented to me does not suggest the presence of any rare or protected
species on either the existing or proposed paths, and no plants of note over and
above what is found elsewhere locally. Taking into account the removal of soil
from the land, and there being no designated site for wildlife in the locality, it
seems to me the likelihood of there being a protected species present is very
small indeed. Nevertheless, the evidence presented by WCBC suggests the flora
referred to are species which can self seed, and in the case of twayblade spread
by rhizomes, from nearby plants, such that they could establish if encouraged to
do so, in which event I consider the public’s enjoyment of the path would be
enhanced. On balance, I conclude this issue does not prevent me from

confirming the Order.

Rights of Way Improvement Plan

30. Two action points in Aim 12 of WCBC’s ROWIP ‘Making the network more
accessible, with more opportunities for use” appear relevant to my consideration
of the Order, and I have considered these above. Action point 12.4.6 refers to
considering the need to improve access to the (proposed) WHS at Pontcysylite -
the Order route falls within the WHS buffer zone. Action 12.4.8 concerns access
for all by making the network more accessible for people with disabilities.

Other matters

31. Mr Pottenger submitted a great deal of background information relating to the
recent history of the Order route and surrounding land. I have read these
submissions. It is not for me to comment on many of the matters raised and I
have confined my considerations to the tests to be applied under the 1980 Act.

Whether or not it is expedient to confirm the Order

32. The legislation provides that a footpath may be diverted subject to the necessary
tests being met. I have addressed these above, and given particular
consideration to the issues of flora and heritage. I find neither outweighs the
advantages of the Order. I conclude it is expedient to confirm the Order.

Conclusions

33. Having regard to these and all other matters raised at the Inquiry and in the
written representations I conclude on balance that the Order should be confirmed.

Formal Decision

34. I confirm the Order.

S M Doran

Inspector
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DOCUMENTS
1. Letter from I W Williams, submitted by Mrs Stringer

for Cyngor Bwrdeistref Sirol Wrecsam/Wrexham

2. Extracts from www.wildlifetrusts.org website on UK plant species, Cowslip; and
from www.britainsorchids.fieldguide.co.uk website on Common Twayblade and

Early purple Orchid
3. Letter from Mrs C Whalen, submitted by Mrs Roberts
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4, Photograph of Orchids, submitted by Mrs Ford




