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Introduction
Housing conditions impact hugely on people’s lives and well-being. It is the aim of Wrexham County Borough Council (hereafter ‘the Council’) that all residents should have a home that is suitable for occupation.  
A thriving private rented sector has an important role to play in contributing to the overall housing supply and in the majority of cases the standard of such accommodation is good. There are circumstances however where it is necessary to enforce housing standards to protect the health, safety and welfare of occupiers, the public and occasionally the wider community. This policy also applies to any action which may be taken in relation to dwellings in owner occupation. 

It is the purpose of this policy to ensure that where it is necessary to enforce standards that the Council achieves and maintains a consistent and balanced approach. To this end, relevant legislation will be used and consideration will be given to codes of practice; statutory guidance and best practice. The policy will be reviewed annually and in response to changes in legislation and guidance.

Legal Background

The key principles of better regulation

The Regulatory Enforcement and Sanctions Act 2008 introduced the key principles of better regulation which are described below:-

[image: image1.png]¢ In applying the law and securing compliance
* Means relating enforcement action to the risk

¢ Consistency of approach

¢ Does not mean uniformity. It means taking a similar
approach in similar circumstances to achieve similar ends

¢ Targeting of enforcement action making sure dutyholders
are targeted primarily on those whose activities give rise
to the most serious risks or where the hazards are least
well controlled.

¢ Means helping duty holders to understand what is
expected of them and what they should expect from the
Council

¢ The Council is accountable to the public for their actions




The Government’s Better Regulation Agenda, and the content of the Regulators Compliance Code, will also be considered in future reviews of this policy. 

The Enforcement Concordat
The Council has signed up to the concordat which details the principles of good enforcement:-

· Standards: setting clear standards

· Openness: clear and open provision of information

· Helpfulness: helping business by advising on and assisting with compliance

· Complaints about service: having a clear complaints procedure

· Proportionality: ensuring that enforcement action is proportionate to the risks involved.

The Council will endeavour to act within the spirit of the concordat at all times. In doing so, the Council ensures that its use of power does not conflict with the Human Rights Act 1998.

Policy Statement

To achieve compliance with statutory requirements in private sector housing, the Council will, where possible, work informally with owners, landlords and managing agents. Where an informal approach is not effective in removing or reducing risks to the health and safety of occupants or other members of the public, the Council will consider the use of all relevant legislation to remove or reduce those risks.  If enforcement action is taken, such action will be in accordance with this policy and will be taken only by authorised officers.

In certain circumstances formal action can be taken immediately, for example where an imminent risk of serious harm exists.

When taking any action a clear distinction will be made between legal requirements and matters which are recommended as good practice.

The Council is committed to being independent, fair and objective. When taking informal or formal action, the Council will deal with all members of the community equally, irrespective of age, gender, sexual orientation, ethnic or national origin, religious beliefs, political views, illness or disability.

Procedures and Service Standards

All authorised officers, when making decisions with regard to cases, shall have regard to this policy and all relevant housing standards procedures. Any departure from this policy must be exceptional, capable of justification and will only be decided by the Principal Housing Standards and Strategy Officer, in consultation with the Strategic Housing Manager.

In addition to procedures and mechanisms to assist the progress of formal action, the guidance will also include:

· Provision of advice and assistance to prevent breaches of legislative requirements due to lack of information or understanding.


· Where possible contact with the responsible person prior to any formal action, preferably in writing, to allow for the possibility of informal agreement. This may include facsimile and email.


· Information to occupiers on the progress and outcome of complaints.

The Housing Standards Team will respond to:

· Urgent requests for service immediately where possible but in any event within 1 working day.


· All other requests for service within 3 working days.

· Any statutory direction or duty to take specific enforcement action
Enforcement Options

The following criteria will be taken into account when deciding which enforcement option is the most appropriate course of action:

· Any statutory direction or duty to take specific enforcement action;

· The seriousness of the offence with regard to the risk to health and safety, and the benefit to the individual or community;

· Past history;

· General record of the duty holder;

· Confidence in the duty holder;

· The consequences of non-compliance;

· Public interest and concern;

· Views of the tenants or occupiers, where applicable;
· Effectiveness of the various enforcement options.
The Council have the following enforcement options;
· Informal action

· Statutory notices and orders

· Formal caution

· Prosecution

Each of these options will be considered in turn. 
Informal Action

Informal action will include the following:-

· Advice

· Verbal warnings

· Inspection reports

· Advisory letters

· Written warnings

Circumstances where informal action should be used include:-
1. Where the act or omission is not serious enough to warrant formal action;
2. Where compliance in the past has been achieved through informal action;
3. Where there is high confidence in the duty holder;
4. Where the consequences of non-compliance will not pose a significant risk to public health, or loss of benefit to any individual or the community.

Statutory Notices and Orders

The service of notices and orders will be discussed with the Principal Housing Standards and Strategy Officer and Specialist Environmental Health Officer (Housing Standards), as appropriate. All officers will be relevantly qualified and authorised. All notices and orders will be served in accordance with Council procedures.

The National Assembly for Wales has issued statutory guidance intended to help local authorities decide the appropriate enforcement action to take under the Housing Act 2004 (hereafter ‘the Act’). 
 Annex 1 lists the various notices and orders that are available under the Act. Annex 2 details the administrative and other expenses, incurred in the service of notices and orders under the Act.
Notices and orders will be issued if one or more of the following criteria apply:-


· There are significant contraventions of legislation;

· There is lack of confidence in the duty holder to respond to informal action, or the duty holder has failed to respond to informal action;

· There is a history of non-compliance;

· Standards are poor, with little awareness of statutory requirements;

· Where consequences of non-compliance could be potentially serious to health and safety;

· Where effective action needs to be taken quickly, to remedy conditions that are serious or deteriorating, even though it is intended to prosecute;

· Where service of notice is strictly required by law.

Generally failure to comply with a statutory notice or order will render the recipient liable to prosecution. In some cases the Council will carry out the works required by the notice and recover the cost of doing so from the recipient of the notice. In some circumstances both works in default and prosecution may be appropriate.  
Works in default
In circumstances where there is a failure to comply with a notice the Council may, if it is in the public interest, carry out any outstanding works in default. The cost of carrying out such works will be recharged with the Council’s costs included and if necessary recovered as a charge against the property or through the Council’s debtor system. Work in default will be carried out in accordance with relevant Council procedures.
Extension of time
Where remedial action is not completed by the completion date provided it may, in exceptional circumstances, be appropriate to provide an extension of time. Any request for an extension of time must be in writing and must be approved by the Strategic Housing Manager or Principal Housing Standards and Strategy Officer.
Formal Caution

A formal caution may in certain circumstances be considered as an appropriate alternative to prosecution. It is a serious matter and may only be considered in cases where the criteria for a prosecution are satisfied. A formal caution may influence a future decision to institute court proceedings and may be referred to in those proceedings.

Formal cautions are appropriate to deal with:

-
Less serious technical offences or where it is thought that formal action needs to be taken, and

-
When it is considered that formal action needs to be taken but a prosecution would be inappropriate or unproductive

-
Where the nature and extent of harm or loss which resulted or could have resulted from the alleged offence is too great to dismiss the case completely.

Before issuing a caution, all of the following conditions must be satisfied:

· There must be evidence sufficient to give a realistic prospect of conviction if taken to court.
· The suspected offender must be willing to admit the offence.
· The offender must understand the significance of the formal caution and give informed consent.

Formal Cautions shall only be issued by the Chief Housing and Public Protection Officer, Strategic Housing Manager or Principal Housing Standards and Strategy Officer. In circumstances where a person declines the offer of a formal caution, prosecution will be instigated.

In appropriate circumstances the housing standards team will notify other enforcement bodies and any other interested parties of any formal caution. A record of the caution will be retained for a period of 5 years.

The use of formal cautions will be in accordance with relevant Home Office Circulars.
Prosecutions

Prosecution is an essential part of any enforcement policy. Where in the course of an investigation, the Council has collected sufficient evidence to provide a realistic prospect of conviction and has decided, in accordance with this policy and taking account of the Code for Crown Prosecutors, that it is in the public interest to prosecute, then that prosecution should go ahead.

The decision whether to prosecute should take account of the evidential test and the relevant public interest factors set down in the Code for Crown Prosecutors. Further details of the Code can be found in Annex D.

No prosecution may go ahead unless the prosecutor finds there is sufficient evidence to provide a realistic prospect of conviction, and decides that prosecution would be in the public interest.

Subject to the above the Council will normally recommend prosecution, where, one or more of the following circumstances apply:-

· A flagrant breach of the law such that public health, safety and wellbeing is or has been put at risk;

· Reckless disregard for the environment;

· Deception which may or may not result in a loss or potential loss of public funds;

· Integrity of licensing framework is threatened;

· Failure by suspected offender to correct an identified serious potential risk having been given a reasonable opportunity to comply;

· Failure to comply in full or in part with a Statutory notice or order;

· A past history of non-compliance and/or similar offences;

· Cause for public alarm and desirable to reassure the public and deter other offenders;

· Prosecution is in the public interest, and there is a reasonable prospect of conviction and sufficient evidence to support proceedings;

· Refusal to accept a formal caution.

If a prosecution is considered appropriate a prosecution report must be completed by the investigating officer and considered by the Strategic Housing Manager, Principal Housing Standards and Strategy Officer and Specialist Environmental Health Officer (Housing Standards). The report is then presented to the Council's Legal Department for their consideration. 
Annex A – Housing Act 2004 Notices and Orders

The Housing Act 2004 (hereafter ‘the Act’) gives the authority powers to intervene where housing conditions are unacceptable.

We are under a general duty to take appropriate action in relation to more serious hazards (category 1). The following courses of action are available:-
1. Serve an improvement notice in accordance with section 11;

2. Make a prohibition order in accordance with section 20;

3. Serve a hazard awareness notice in accordance with section 28;

4. Take emergency remedial action under section 40 or make an emergency prohibition order under section 43;

We have similar powers to deal with less serious hazards (category 2). However, emergency measures cannot be used.

Improvement Notices

A notice under section 11 or 12 of the Act is a possible response to a category 1 or category 2 hazard. Under section 11, action must as a minimum remove the category 1 hazard. 

The notice must include the following information:-

-
The nature of the hazard

-
The deficiency giving rise to the hazard

-
The remedial action required

-
The date when the action is to be started

-
The periods in which action is to be completed

A notice cannot require remedial works to start within 28 days of the service of the notice.

An appeal can be made to a residential property tribunal against a notice by the person on whom the notice was served. In particular, an appeal can be made on the grounds that someone else ought to take action or pay the costs or that an improvement notice was not the most appropriate option. Any appeal must be made within 21 days from the service of the notice.

Prohibition Order

A prohibition order under section 20 or 21 is a possible response to a category 1 or category 2 hazard. It may prohibit the use of part or all of the premises for some or all purposes, or occupation by particular numbers or descriptions of people.

A prohibition order must include the following information:-

-
The nature of the hazard

-
The deficiency giving rise to the hazard

-
The premises in relation to which prohibitions are imposed

-
Any remedial action that would result in the order being revoked
An order becomes operative 28 days after it was made, unless there is an appeal. The appeal must be made within 28 days from the date the order was made

Hazard awareness notice

A hazard awareness notice under section 29 of the Act may be a reasonable response to a less serious hazard, in order to draw attention to the desirability of remedial action. A notice under section 28 is also a possible response to a category 1 hazard. 

There may be circumstances where works of improvement, or prohibition of the use of the whole or part of the premises, are not practicable or reasonable, in which case a hazard awareness notice might be appropriate. A hazard awareness notice may be used where an owner or landlord has agreed to take remedial action and the authority is confident the work will be done in reasonable time.

A hazard awareness notice must specify:-

-
The nature of the hazard

-
The deficiency giving rise to the hazard

-
The details of the remedial action which are considered practicable and appropriate

There is no provision for an appeal against a hazard awareness notice and there is no requirement to register notice as a local land charge. 

Emergency remedial action 
Emergency remedial action may be taken where there is an imminent risk of serious harm. In such circumstances the authority will take remedial action to remove a hazard and recover reasonable expenses, or they will prohibit the use of all or part of a property. The owner of the property will be able to appeal, but any appeal will not prevent the action being taken or the prohibition being put into effect. These provisions may only be used where there is a category 1 hazard.

Emergency prohibition order
A emergency prohibition order under section 43 is a possible response to a category 1 that is posing as imminent risk of serious harm to the health and safety of the occupiers (or others) of the residential premises. It may prohibit the use of part or all of the premises for some or all purposes, or occupation by particular numbers or descriptions of people.

A emergency prohibition order must include the following information:-

-
The nature of the hazard

-
The deficiency giving rise to the hazard

-
The premises in relation to which prohibitions are imposed

-
Any remedial action that would result in the order being revoked
The owner of the property will be able to appeal, but any appeal will not prevent the prohibition being put into effect. 

Annex B – Charging for Notices under Housing Act 2004

The Housing Act 2004, section 49 gives local authorities the power to recover reasonable expenses incurred in taking enforcement action under part 1 of the Act. Further guidance was issued by the Welsh Assembly Government on the 30 June 2006. 
 The Act provides for the Welsh Assembly Government to set a maximum charge. No such maximum has been set in Wales and the Government has no current plans to do so.

The content of sections 49 and 50 of the Act are reproduced below:-

Section 49 – Power to charge for certain enforcement action
(1) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering certain administrative and other expenses incurred by them in – 

(a) serving an improvement notice under section 11 or 12;

(b) making a prohibition order under section 20 or 21;

(c) serving a hazard awareness notice under section 28 or 29;

(d) taking emergency remedial action under section 40;

(e) making an emergency prohibition order under section 43; or

(f) making a demolition order under section 265 of the Housing Act 1985

(2) The expenses are, in the case of the service of an improvement notice or a hazard awareness notice, the expenses incurred in – 

(a) determining whether to serve the notice,

(b) identifying any action to be specified in the notice, and 

(c) serving the notice
(3) The expenses are, in the case of emergency remedial action under section 40, the expenses incurred in –

(a) determining whether to take such action, and

(b) serving the notice required under subsection (7) of that section

(4) The expenses are, in the case of a prohibition order under section 20 or 21 of this Act, an emergency prohibition order under section 43 or a demolition order under section 265 of the Housing Act 1985, the expenses incurred in – 

(a) determining whether to make the order, and 

(b) serving copies of the order on persons as owners of premises

(5) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering expenses incurred by them in – 

(a) carrying out any review under section 17 (suspended improvement notices) or 26 (suspended prohibition orders),

(b) or serving copies of the authority’s decision on such a review

(6) The amount of charge may not exceed such amount as is specified by order of the appropriate national authority

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in subsection (1), it may make such order as it considers appropriate reducing, quashing, or requiring the repayment or, any charge under section made in respect of the notice or order.
Section 50 - Recovery of charge under section 49

(1) This section relates to the recovery by a local authority of a charge made by them under section 49.

(2) In the case of – 

(a) an improvement notice under section 11 or 12, or

(b) a hazard awareness notice under section 28 or 29, 

the charge may be recovered from the person on whom the notice is served.

(3) In the case of emergency remedial action under section 40, the charge may be recovered from the person served with the notice required by subsection (7) of that section.

(4) In the case of –

(a) a prohibition order under section 20 or 21,

(b) an emergency prohibition order under section 43 , or

(c) a demolition order under section265 of the Housing Act 1985,

the charge may be recovered from any person on whom a copy of the order is served as an owner of the premises.
(5) A demand for payment of the charge must be served on the person from whom the authority seek to recover it.

(6) The demand for payment becomes operative, if no appeal is brought against the underlying notice or order, at the end of the period of 21 days beginning with the date of service of the demand.

(7) If such an appeal is brought and a decision is given on the appeal which confirms the underlying notice or order, the demand becomes operative at the time when – 

(a) the period within which an appeal to the Lands Tribunal may be brought expires without such an appeal having been brought, or

(b) a decision is given on such as appeal which confirms the notice or order.

(8) For the purposes of subsection (7) –

(a) the withdrawal of an appeal has the same effect as a decision which confirms the notice or order, and

(b) references to a decision which confirms it with or without variation.

(9) As from the times when the demand becomes operative, the sum recoverable by the authority is, until recovered, a charge on the premises concerned.

(10) The charge takes effect at that time as a legal charge which is a local land charge.

(11) For the purposes of enforcing the charge the authority have the same powers and remedies under the Law of Property Act 1925 and otherwise as if they were mortgagees by deed having powers of sale and lease, of accepting surrenders of leases and of appointing a receiver.

(12) The power of appointing a received is exercisable at any time after the end of the period of one month beginning with the date on which the charge takes effect
(13) The appropriate national authority may by regulations prescribe the form of, and the particulars to be contained in, a demand for payment of any charge under section 49.

Wrexham County Borough Council – Charges for Enforcement Action under Housing Act 2004
Having regard to section 49 of the Act and relevant guidance, it has been calculated that the Council’s reasonable charge for administrative and other expenses incurred in taking enforcement action specified in paragraph 1 of section 29 are based on an average of eight hours of officer time. The average hourly rate of an environmental health officer in the Housing Standards Team is £26.02 (correct at 20 February 2009).
The charges are as follows (correct at 20 February 2009, subject to annual review)

	Notice / Order
	Costs 

	Improvement Notices
	£208.16

	Prohibition Order
	£208.16

	Hazard Awareness Notice
	£208.16

	Taking emergency remedial action
	£208.16

	Emergency Prohibition Order
	£208.16


Council incurred expenses associated with carrying out work in default are covered by section 31 and Schedule 3 to the Act and are recoverable separately.
Annex C – Code for Crown Prosecutors

The Full Code Test
Evidential Stage
I. Prosecutors must be satisfied that there is enough evidence to provide a ‘realistic prospect of conviction’ against each defendant on each charge. They must consider what the defence may be and how that is likely to affect the prosecution case.


II. A realistic prospect of conviction is an objective test. It means that a jury or bench of magistrates or judge hearing a case alone, properly directed in accordance with the law, is more likely than not to convict the defendant of the charge alleged. This is a separate test from the one that the Criminal Courts themselves must apply. A court should only convict if satisfied so that it is sure of a defendant’s guilt. 


III. When deciding whether there is enough evidence to prosecute, Prosecutors must consider whether the evidence can be used and is reliable. There will be many cases in which the evidence does not give any cause for concern. But there will also be cases in which the evidence may not be as strong as it first appears. Prosecutors must ask themselves the following questions:
Can the evidence be used in court?

Is it likely that the evidence will be excluded by the Court?
There are certain legal rules which might mean that evidence which seems relevant cannot be given at a trial.  For example, it is likely that the evidence will be excluded because of the way in which it was gathered?  If so, is there enough other evidence for a realistic prospect of conviction?

Is the evidence reliable?

Is there evidence which might support or detract from the reliability of a confession?  Is the reliability affected by factors such as the defendant’s age, intelligence or level of understanding?

What explanation has the defendant given?  Is a court likely to find it credible in the light of the evidence as a whole?  Does it support an innocent explanation?

If the identity of the defendant is likely to be questioned, is the evidence about this strong enough?

Is the witness’s background likely to weaken the prosecution case?  For example, does the witness have any motive that may affect his or her attitude to the case, or a relevant previous conviction?
Are there concerns over the accuracy or credibility of a witness?  Are these concerns based on evidence or simply information with nothing to support it?  Is there further evidence which the police should be asked to seek out which may support or detract from the account of the witness?

Prosecutors should not ignore evidence because they are not sure that it can be used or is reliable.  But they should look closely at it when deciding if there is a realistic prospect of conviction.

The Public Interest Stage

IV. The public interest must be considered in each case where there is enough evidence to provide a realistic prospect of conviction.  Although there may be public interest factors against prosecution in a particular case, often the prosecution should go ahead and those factors should be put to the court for consideration when sentence is being passed.  A prosecution will usually take place unless there are public interest factors tending against prosecution which clearly outweigh those tending in favour, or it appears more appropriate in all the circumstances of the case to divert the person from prosecution (see section 8 below).


V. Prosecutors must balance factors for and against prosecution carefully and fairly.  Public interest factors that can affect the decision to prosecute usually depend on the seriousness of the offence or the circumstances of the suspect.  Some factors may increase the need to prosecute but others may suggest that another course of action would be better.


VI. The following list of some common public interest factors, both for and against prosecution, is not exhaustive.  The factors that apply will depend on the facts in each case. Some common public interest factors favour prosecution; the more serious the offence, the more likely it is that a prosecution will be needed in the public interest.  A prosecution is likely to be needed if:

· a conviction is likely to result in a significant sentence;
· a conviction is likely to result in a confiscation or any other order;
· a weapon was used or violence was threatened during the commission of the offence;
· the offence was committed against a person serving the public (for example, a police or prison officer, or a nurse);
· the defendant was in a position of authority or trust;
· the evidence shows that the defendant was a ringleader or an organiser of the offence;
· there is evidence that the offence was premeditated;
· there is evidence that the offence was carried out by a group;
· the victim of the offence was vulnerable, has been put in considerable fear, or suffered personal attack, damage or disturbance;
· the offence was committed in the presence of, or in close proximity to, a child;
· the offence was motivated by any form of discrimination against the victim’s ethnic or national origin, disability, sex, religious beliefs, political views or sexual orientation, or the subject demonstrated hostility towards the victim based on any of those characteristics;
· there is a marked difference between the actual or mental ages of the defendant and the victim, or if there is any element of corruption;
· the defendant’s previous convictions or cautions are relevant to the present offence;

· the defendant is alleged to have committed the offence while under an order of the court;

· there are grounds for believing that the offence is likely to be continued or repeated, for example, by a history of recurring conduct;
· the offence, although not serious in itself, is widespread in the area where it was committed; or
· a prosecution would have a significant positive impact on maintaining community confidence.

VII. The following list cites some common public interest factors against prosecution. A prosecution is less likely to be needed if:
· the court is likely to impose a nominal penalty;
· the defendant has already been made the subject of a sentence and any further conviction would be unlikely to result in the imposition of an additional sentence or order, unless the nature of the particular offence requires a prosecution or the defendant withdraws consent to have an offence taken into consideration during sentencing;
· the offence was committed as a result of genuine mistake or misunderstanding (these factors must be balanced against the seriousness of the offence);

· the loss or harm can be described as minor and was the result of a single incident, particularly if it was caused by a misjudgement;
· there has been a long delay between the offence taking place and the date of the trial, unless:


· the offence is serious;
· the delay has been caused in part by the defendant;
· the offence has only recently come to light; or
· the complexity of the offence has meant that there has been a long investigation.
· a prosecution is likely to have a bad effect on the victim’s physical or mental health, always bearing in mind the seriousness of the offence;
· the defendant is elderly or is, or was at the time of the offence, suffering from significant mental or physical ill health, unless the offence is serious or there is real possibility that it may be repeated.  The Prosecution Service, where necessary, applies Home Office guidelines about how to deal with mentally disordered offenders.  Prosecutors must balance the desirability of diverting a defendant who is suffering from significant mental or physical ill health with the need to safeguard the general public;
· the defendant has put right the loss or harm that was caused (but defendants must not avoid prosecution or diversion solely because they pay compensation); or
· details may be made public that could harm sources of information, international relations or national security.

VIII. Deciding on the public interest is not simply a matter of adding up the numbers of factors on each side.  Prosecutors must decide how important each factor is in the circumstances of each case and go on to make an overall assessment.


IX. Where possible an offender will be told as soon as sufficient evidence is obtained that a prosecution may follow.  Prosecutions will be brought without unnecessary delay.

� National Assembly for Wales - Housing Conditions: Enforcement Guidance (Housing Act 2004), 2006


� National Assembly for Wales - Housing Conditions: Enforcement Guidance (Housing Act 2004), 2006
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